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July 8,1991
The President
The White House
Washington, DC 20500
Dear IMr. President:
When you announced your HOPE initiative in November 1989, you asked me to appoint a blue-ribbon commission
to study government regulations that drive up housirig costs for American families.
Acting on your request, I created an Advisory Commission on Regulatory Barriers to Affordable Housing,
composed of 22 leading Americans, from all parts of the country and many different backgrounds. Under the
leadership of former Governor Thomas H. Kean of New Jersey as Chairman, and former Representative
Thomas L. Ashley of Ohio as Vice Chairman, the Commission has worked diligently over many months to examine
the effects of rules, regulations, and red tape at all letels of government on the cost of housing in our Nation.
The Commission’s disturbing conclusion is that exclusionary, discriminatory, and unnecessary regulations
constitute formidable barriers to affordable housing, raising costs by 20 to 35 percent in some communities. As a
result. many lower-income young families cannot fiid housing near their places of work, and elderly couples cannot
afford to live close to their children.
The Commission’s report is a call to action-action by Federal agencies, State and local governments, and private
citizens that will enable builders, nonprofit groups, and others to create affordable housing. I pledge that the
Department of Housing and Urban Development wC.1 do its part to reduce regulations and expand housing
opportunity for American families.
It is my privilege and honor to transmit to you, Mr. President, the Report of this Commission, entitled “Not In M y
Back Yard”:Removing Barriers to Aflordable Housing.
Resuwtfullv,
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Advisory Commission on
Regulatory Barriers to Affordable Housing
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U.S. Department of Housing and Urban Development

July 8, 1991
Honclrable Jack Kenip
Secretary of Housing and Urban Development
LJ.S. Department of Housing and Urban Development
Washingl:on, DC 20410
Dear Mi. Secretary:
The American Dream for every family has at its core a comfortable home in a safe neighborhood, a home available
to buy or rent at a cost within the family budget, a h(3mereasonably close to the wage earner’s place of work.
LJnfortunately,too many American families today cannot fulfill their version of that dream because they cannot find
a.ffortlablehousing.
The cost of housing is being driven up by an increasingly expensive and time-consuming permit-approval process,
by exclus,ionaryzoning, and by well-intentioned laws aimed at protecting the environment and other features of
mode:rn-clay life. The result is that fewer and fewer young families can afford to buy or rent the home they want.
These were among the concerns, Mi. Secretary, that you expressed when you established the Advisory Commission
on Regulatory Barriers to Affordable Housing. In your Charter, you asked this group of distinguished and
experienced Americans to explore the effect of the maze of Federal, State, and local laws, regulations, ordinances,
codes, and innumerable other measures that act as barriers to the development of affordable housing in appropriate
places. You asked the Commission to catalogue the barriers, identify the sources of those barriers, and propose
solutions that would help millions of American families to achieve their dream.
Pursuant to your charge, the Commission has prepared a comprehensive Report that identifies regulatory barriers to
affordablle housing and, just as important, proposes action to lower those barriers. Throughout the Report, the
Commiss.ionexpresses its belief that change is essential if the Nation is to meet its goals of a decent home and
suitable 1iving environment for every American family.
In closing, we wish to extend our deep gratitude to members of the Commission, who gave of their time and talent
to fashion this Report. On their behalf, we have the Inonor to transmit to you, Mr. Secretary, pursuant to Section 12
of the Charter, “Not In M y Back Yard”: Removing Barriers to Affordable Housing, the Report of the Advisory
Commission on Regulatory Barriers to Affordable Housing.

Respectfully,

Thomas H. Kean, Chairman
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Thomas Ludlow Ashley, Vice Chairm
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The Commission and the
Secretary’s Mandate
Unnecessary regulations at all levels of government
stifle the ability of the private housing industry to
meet the increasing demand for affordable housing
throqghout the country. To address this problem,
President George Bush asked Secretary of Housing
and Urban Development Jack Kemp to convene an
Advisory Commission that could identify regulatory
barriers to affordable housing and recommend how
these barriers could be removed. The President
observed:
[At] all levels of governments we have got to take
a second look at some of the well-intended
housing policies that actually decrease our
housing supply. I’m talking about the excessive,
rules, regulations, and red tape that add unnecessarily to the cost of housing-by tens of thousands of dollars-or that create perverse incentives to allow existing housing to deteriorate....
The negative impact of overregulation has caused
conce:rn in the affordable housing debate for several
decades. In the past 24 years, no fewer than 10
federally sponsored commissions, studies, or task
forces have examined the problem, including the
President’s Commission on Housing in 1981-1982!.
These study groups have made many thoughtful
recommendations, usually to little avail. In the
decade since 198 1, the regulatory environment ha:<if
anything become a greater deterrent to affordable
housing: regulatory barriers have become clearly
more complex, and apparently more prevalent.

But opponents of regulatory barriers that inhibit
affordable housing have scored some successes.
Perhaps the greatest success has been the increase in
State activism, which has been a primary force
behind code reform. Local building codes, widely
regarded in the past as barriers to the use of innovative cost-saving technology, have in recent years
become less of a problem as States more widely
adopt model codes and local governments more
systematically update their codes. Some States and a
number of localities have adopted policies to promote affordable housing, with impressive results.
Encouraged by the successes and stimulated by the
challenge, this Commission eagerly accepted the
invitation of President Bush and Secretary Kemp. At
their first meeting, the Commissioners voiced strong
agreement with the sentiment of Commissioner
Roger Glunt: “I don’t come with an attitude that we
can’t do anything. have not been on a Federal
commission before-I have never failed at this
before-so I am going to try as hard as I can.”
The Commission represents a broad range of citizens
with extensive knowledge of and interest in the
building regulatory process and its impact upon
housing affordability. It includes builders, developers, and heads of nonprofit organizations who have
developed affordable housing units; government
officials who have promoted reform of housing
regulations; appointed State and local officials with
responsibility for the regulatory process; recognized
policy experts who have analyzed the implications
of regulation; and individuals representing interests
of low- and moderate-income families.

1

Goal and Objective
The Commission’s goal has been to assess comprehensively prevailing Federal, State, and local
regulations governing construction and rehabilitation, and to recommend ways to reduce the barriers
to affordable housing these regulations may raise.
The year-long review included an examination of
Federal housing and environmental regulations and
State and local regulations regarding growth controls, zoning, permitting, and building codes. Mindful of previous efforts, the Commission established
early the objective of developing implementation
strategies for its recommendations. With these
strategies as part of this Report, the Commission
believes its recommendations are more likely to be
adopted, and more likely to be effective.
To guide its deliberations, the Commission developed a definition of the problem of affordable
housing. It concluded that, most urgently, there is
not enough “affordable housing” when a low- or
moderate-income family cannot afford to rent or buy
a decent-quality dwelling without spending more
than 30 percent of its income on shelter, so much
that it cannot afford other necessities of life. With
respect to renters: the Commission is particularly
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concerned about those with incomes below 50
percent of the area median income. In other cases, it
also means that a moderate-income family cannot
afford to buy a modest home of its own because it
cannot come up with the downpayment, or make
monthly mortgage payments, without spending more
than 30 percent of its income on housing.
The problem of housing affordability touches many
Americans: renters who lack savings to afford a
downpayment on a house, parents whose children
cannot afford to live nearby when they start their
own families, low-income households who spend
half of their income on housing, and persons who
commute long distances because they cannot afford
to live near where they work.
The Commission recognizes the influence of many
factors and phenomena on housing affordability,
rangidg from macroeconomic policy to technological change. The Commission’s charter specifies,
however, that it should focus on regulatory barriers
as a particularly important and growing cause of the
shortage of affordable housing. The Commission
belieyes that a successful effort to reduce regulatory
barriers will benefit many American families,
especially young households and low-income
families, and will substantially ameliorate the
national housing affordability problem.

Executive Summary
illions of Americans are being priced out
of buying or renting the kind of housing
they otherwise could afford were it not for
a web of government regulations. For
them, America-the land of opportunity-has become the land of a frustrating and often unrewarded
search for an affordable home:

4

III Middle-income workers, such as police
officers, firefighters, teachers, and other vital
workers, often live many miles from the
communities they serve, because they cannot
find affordable housing there.
III Workers who are forced to live far from their
jobs commute long distances by car, which
clogs roads and highways, contributes to aiipollution, and results in significant losses in
productivity.
III Low-income and minority persons have an
especially hard time finding suitable housing.
I0 Elderly people cannot find small apartments to

live near their children; young married couples
cannot find housing in the community whe1.e
they grew up.

sionary, discriminatory, and unnecessary government
regulations at all levels substantially restrict the
ability of the private housing market to meet the
demand for affordable housing, and also limit the
efficacy of government housing assistance and subsidy programs.
In community after community across the country,
local governments employ zoning and subdivision
ordinances, building codes, and permitting procedures to prevent development of affordable housing.
“Not In My Back ‘Yard’-the NIMBY syndromehas become the rallying cry for current residents of
these communities. They fear that affordable housing
will result in lower land values, more congested
streets, and a rising need for new infrastructure such
as schools.
What does it mean if there is not enough “affordable
housing”? Most urgently, it means that a low- or
moderate-income family cannot afford to rent or buy
a decent-quality dwelling without spending more
than 30 percent of its income on shelter, so much that
it cannot afford other necessities of life.’ With respect to renters, the Commission is particularly
concerned about those with incomes below 50 percent of the area median income. In other cases, it also
means that a moderate-income family cannot afford
to buy a modest home of its own because it cannot
come up with the downpayment, or make monthly
mortgage payments, without spending more than 30
percent of its income on housing.

Theslc people are caught in the affordability squeeze.
Contributing to that squeeze is a maze of Federal,
State, and local codes, processes, and controls. These
are the regulatory barriers that-often but not always
intending to do so-delay and drive up the cost of
new (constructionand rehabilitation. These regulatory
barriers may even prohibit outright such seemingly
innocuous matters as a household converting spare
rooms into an accessory apartment.

Concern about the effects of regulation on housing
affordability is not new. Other commissions over the
past two decades have examined the causes, framed

Government action is essential to any strategy to
assisl low- and moderate-income families in meeting
their housing needs. But government action is also a
major contributing factor in denying housing opportunities, raising costs, and restricting supply. Exclu-

For purposes of this Report, the Commission believes that a
housing affordability problem exists when a household earning
100 percent or less of area median income cannot afford to rent
or buy safe and sanitary housing in the market without spending
more than 30 percent of its income.

’
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the issues, and recommended solutions concerning
the impact of regulation on housing prices. The fact
that the problem remains today should not deter
continued efforts to resolve it. This Commission has
therefore considered both what should be done and
how to make sure that it is done.
Many forces in addition to regulatory barriers affect
the problem of affordability of housing. Certainly
some aspects of both the housing finance system and
the tax structure seem to inhibit the availability of
affordable housing. For very low-income households, the root problem is poverty. But even for very
low-income households, regulatory barriers make
matters worse.
Those other forces are beyond the purview of this
Commission’s study. What is within its purview is
the effect of regulatory barriers on the cost of housing, and that is substantial. The Commission has
seen evidence that an increase of 20 to 35 percent in
housing prices attributable to excessive regulation is
not uncommon in the areas of the country that are
most severely affe,cted.

nent. Some suburban areas, intent on preserving
their aesthetic and socioeconomic exclusivity, erect
impediments such as zoning for very large lots to
discourage all but the few privileged households
who can afford them. Some exclude, or minimally
provide for, multifamily housing, commonly acknowlkdged to be the most affordable form of
housing.

young families, and the elderly on fixed incomes are
all regulated out.

The Basic Problem
Whether the search for housing takes place in rapidly growing suburban areas or older central cities,
the basic problem is the same: because of excessive
and unnecessary government regulation, housing
costs are too often higher than they should and could
be. Yet the specific government regulations that add
to costs in suburban and high-growth areas tend to
differ from those adding to costs in central cities.

Regulatory Barriers in the
Suburbs
In the Nation’s suburbs, the landscape of the
affordability problem reveals a variety of topical
features. Exclusionary zoning, reflecting the pervasive NIMBY syndrome, is one of the most promi-

Many communities in suburban
Chicago zone out manufactured
housing and make use of estate
zoning with 5-acre lots as a
minimum....Attempts to push
homesharing in some of these
communities, allowing elderly
homeowners to use part of their
home as rental units, are prohibited
by local zoning codes....
Suzanne Hayes, Community
Development Director

Cook County Department of Policy,
Planning, and Development

__*

ling regulations can add considerably to the cost of
housing. Local residents-concerned about road
congestion, overburdened sewer and water systems,
overcrowded schools, and strained city budgetshave many ways to limit growth. Households that do
not want to forgo the job opportunities in growing
areas must often tra.vel far afield to find affordable
housing.

Here...in Mercer Co
subdivision would
rent reviews from 9 different agencies.

selves with the ad
drtainage.jet fighter

eri?rnentagencies to
the storm drainage will dr

William Conn
or
Division of Housing and
Development
New leney Department of
Community Affairs
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Communities are increasingly charging large fees to
developers who seek the privilege of building housing in them. These fees may bear little resemblance
to the actual cost of providing services and facilities
that new subdivisions require. Although fee schedules are often driven by fiscai concerns, they have a
regressive effect. Fees are generally fixed regardless
of how much they affect the cost of a new home.
Thus, households that can only afford less expensive
houses end up paying a higher proportion of the
sales price to cover the cost of fees.
Slow and overly burdensome permitting is another
regulatory obstacle. The original rationale for estatilishing permitting and approval processes is
unassa.ilable: to ensure that construction meets
established standards related to health, safety, and
other important public concerns. But, in many
jurisdictions, the process involves multiple, timeconsuming steps that add unnecessarily to housing
costs. Delays of 2 to 3 years are not uncommon.
The affordability landscape comes most sharply in1o
focus in areas that are experiencing rapid growth.
These are the places that attract households seeking
opportunities, and the places where growth-control-

A look at some cost data can be very sobering. Land
developers in Central Florida, a boom area under
intense development pressure, must add a $15,000
surcharge to the price of a $55,000 house to cover
the costs of excessive regulation. A $55,000 house
becomes a $70,000 house. In Southern California,
the cost of fees alone has contributed $20,000 to the
price of many new homes, and fees of $30,000 or
more are not rare. I n New Jersey, developers report
that excessive regulation is adding 25 to 35 percent
to the cost of a new house. It is clear that the costs of
regulation in suburban and high-growth areas are
causing large numbers of households to forgo their
dreams of homeownership or to make difficult
tradeoffs involving very long commutes.

Interstate 15 bottleneck in nearby
Corona before 5:00,
ing traffic jarri typica

Planning
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Regulatory Barriers in Cities
Any government regulation that adds to the cost of
urban housing is especially significant because of
the concentration of low-income households in
central cities. Unlike suburban areas where largescale new subdivision development is taking place,
the regulatory problems in cities involve either the
rehabilitation of older properties or new infill construction to provide affordable housing for families
of limited means. Central-city reinvestment has been
further compounded by restrictive and racially
discriminatory lending practices.
Chief among the urban regulatory barriers are building codes geared to new construction rather than to
the rehabilitation of existing buildings. The codes
often require state-of-the-art materials and methods
that are inconsistent with those originally used. For
example, introducing newer technologies sometimes
requires the wholesale replacement of plumbing and
electrical systems that are still quite serviceable.
Excessively expensive requirements have also made
new infill units in some urban jurisdictions more
than 25 percent more expensive than identical units
constructed in adjacent suburban localities that allow
less costly materials and methods. Despite the pressing need to provide shelter for low-income households, city building codes seldom provide for the

If rehabilitation codes made more
sense, and all government offices that
support and govern this type of
project were to standardize requirements and simplify approvals, about
$4,000 would be saved on the average dwelling unit that is undergoing
complete rehabilitation.
Peter Werwath
"The Price of Regulation"
The Enterprise Foundation
Rehab Work Group

I990
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cons(ruction of "no-frills" affordable housing such
as the new single-room-occupancy (SRO) hotels that
have recently proved so successful in San Diego.
Waivers on code requirements in that city cut the
cost of some SRO living units by as much as 60
percent.
I

Other regulations that affect the availability of
housing, such as rent control, also seem to ignore the
pligdt of the poor. In the long run, the primary beneficibies of rent control are frequently upper and
middle-income groups rather than lower income
households who need assistance in obtaining decent
homes in safe neighborhoods. By limiting annual
rent increases and thus providing incentives for
higher income tenants to remain in older but pleasant
neigdborhoods, rent control hinders upward mobility
of low-income families to better housing
oppcj-tunities.
Urbdn neighborhoods could benefit substantially
from'such affordability-enhancing options as manufactured housing, the use of modular units in construcltion, and the legalization of accessory
a p a r t w t s . But, too often, regulatory barriers completely block or seriously impede the introduction of
these options. Manufactured housing is still frequently relegated to rural areas by local zoning
ordinances. State highway regulations and local
building codes sometimes mandate modifications to
modular units that offset the savings these prefabricated units can provide for infill construction. Finally: local zoning regulations often prohibit
accessory apartments, which could be a significant
sourde of affordable housing: as many as 3.8 million
units1 could be added to the Nation's rental housing
supply through this means alone.

Environmental Protection and
Af$ordabIe Housing
E x e r h g considerable influence on both urban and
subukban landscapes, otherwise valuable environmedal protection regulations seriously restrict the
amount of buildable land that is available for development. This effect raises the cost of what land
remains open for homebuilding.

Reguhtions that mandate environmental impact
studies increase developers’ costs by prolonging the
permitting process and thus increasing the carrying
charges that they must pay to finance business operations. Costs are also raised by the assessment of
special fees and exactions for wilderness and wildlife conservation. In some instances, developers an:
required to set aside land for preserves, pay mitigation fees, or undertake mitigation projects (such as
creating a new wetland) in exchange for the use of
property designated as a wetland. Increases in development costs associated with environmental protection aIe passed along to the consumer and thus have
a direct effect on housing affordability.
Regulations for the protection of wetlands have
hindered residential development in many areas.
Over the past several years, the Federal definition of
a wetlmd has become more expansive. Protection
has recently been extended to some areas where the
soil is only temporarily saturated with water for
short periods each year. Considerable duplication
exists between Federal and State regulations, rendering the permitting process for wetlands development
unnecessarily lengthy and complicated and therefore
unnecessarily expensive. At the Federal level, the
jurisdictions of the Environmental Protection
Agency (EPA) and the Army Corps of Engineers
overlap considerably, at times introducing conflictI

ing expectations and requirements into the permitapproval process.
The Endangered Species Act (ESA) also affects
housing affordability. Designed to help ensure the
survival and well-being of existing species of plants
and animals, the ESA allows the Fish and Wildlife
Service (FWS) to ban or severely restrict development in thousands of acres for years at a time, if
such land is the habitat of a species judged to be
“endangered” or “threatened.” The ESA does not
take into account the socioeconomic impact of these
restrictions on human activity. Construction is allowed after the FWS approves a Habitat Conservation Plan, which usually involves the permanent
establishment of preserves for the endangered
animal.
These preserves increasingly involve the purchase of
private, prime development land. Recently, in Riverside County, California, the initial phases of creating
a 30-square-mile system of preserves for the Stevens
Kangaroo Rat cost some $100 million. Estimates of
the entire protection effort run more than twice that
amount. A special impact fee of $1,950 is now
levied on each acre of Riverside County that is
developed, with new homebuyers bearing the cost.
Housing affordability is becoming an inadvertent
casualty of environmental protection.

New York State law bars devefopment within a 100-foot radius around a breeding pond

of the endangered tiger salamander. Sightings of this animal nea.r a pond, therefore,
sometimes result in stoppages of development while it is ascertained if a breeding area
is present. A 102-acre subdivision project in the Long Island cornmunity of
hi3d been earmarked as affordable housing, was
Bridgehampton, including 9 units
brought to a halt when a tiger salamander was found on the property. The plan was
delayed for more than 1 year until the developer agreed not to build near the pond. The
number of affordable units was reduced by almost one-half.
Robin Coldwyn Blumenthal
The Wall Street Journal
April 23, 1990, Page 87
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Root Causes and New
Directions
There can be little disagreement that government
land-use and development regulations are often
barriers to affordable housing. Why is this so, and
what should be done about it?

Root Causes
Part of the problem involves a classic conflict among
competing public policy objectives. Numerous
Federal, State, and local regulations that are intended
to achieve specific, admirable goals turn out to have
negative consequences for affordable housing. The
impact on housing costs may not have been considered when the re.gulations were promulgated.
Another major part of the problem is the fragmented
structure of government land-use and development
regulation. Not only do many local jurisdictions
control land uses and development within each
metropolitan area, but multiple levels of government, and a multiplicity of agencies at each level,
also have responsibility for one aspect or another of
this process. Duplication, uneven standards, and
other cost-producing consequences result from this

regulatory system. Hence, the cumulative impact
goes well beyond the intent of sound and reasonable
govemment oversight responsibilities.
Perhaps the most potent and, to date, intractable
cause of regulatory barriers to affordable housing is
NIMBY sentiment at the individual, neighborhood,
and community levels. Residents who say “Not In
My Back Yard” may be expressing opposition to
specific types of housing, to changes in the character
of the community, to certain levels of growth, to any
and all development, or to economic, racial, or
ethnjc heterogeneity. In any case, the intention is to
exclude, resist change, or inhibit growth.
The personal basis of NIMBY involves fear of
change in either the physical environment or composition of a community. It can variously reflect concern ‘aboutproperty values, service levels, fiscal
impacts, community ambience, the environment, or
public health and safety. Its more perverse manifestations reflect racial or ethnic prejudice masquerading under the guise of these other concerns.
I
NIMBY sentiment-frequently widespread and
deeply ingrained-is so powerful because it is easily
translatable into government action, given the existing slystem for regulating land use and development.
Current residents and organized neighborhood
groulps can exert great influence over local electoral
and land-development processes, to the exclusion of
nonresidents, prospective residents, or, for that
matter, all outsiders. Restrictions on affordable
housing are the result.

New Directions
The root causes of regulatory barriers to affordable
houding have been in place for many years, and the
evidence is overwhelming that these barriers are
unlikely to disappear, absent significant incentives
and effort. All levels of government need to work at
removing barriers in conjunction with private
interests.
Certainly, the Federal Government needs first to put
its own house in order. It should remove or reform
existing Federal rules and regulations that have an

adverse effect on housing affordability, and initiate
procedures to minimize adverse effects in future
regulations. Simply stated, Federal agencies promulgating major rules must account for the impacts of
those rules on affordable housing.
Because States delegate authority to local governments to regulate land use and development, States
shouljd take the lead in removing regulatory barriers
to affordable housing. What each State should do
depends upon its own circumstances and situation,
but there is no question that State leadership is the
only path likely to bring about desired change.

A few States have been substantially involved in
attempting to promote affordable housing through
the removal of regulatory barriers. Their efforts
include recognizing affordable housing as a formal
State goal, creating procedures for reconciling lociil
regulations with State goals, eliminating redundant
regulations, developing procedures for resolving
development disputes, setting statewide standards in
suppart of affordable housing, eliminating discrimination against certain types of affordable housing,
and piroviding State financial incentives for afford-.
able housing and local regulatory reform. Clearly,
however, more effort on the part of more States is
called for.
Despite the appropriateness and desirability of State
action, States are unlikely to play a strong role in the
abseme of Federal incentives to do so. Therefore,
the Federal Government must take appropriate
actions to engage the States. Such actions include
conditioning Federal housing assistance on the
establishment of State and local barrier-removal
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strategies, relaxing Federal requirements in response
to reform efforts, and providing planning grants to
assist in barrier removal.
Finally, concerted educational and group actions are
needed at the local level to expose the negative
consequences of ce.rtain government regulations,
build coalitions for pursuing regulatory reform, and
stimulate local barrier-removal efforts. Such actions
are intended to complement and reinforce proposed
State and Federal actions. In this way, affordable
housing can become a reality for those deprived of it
by government regulation.

Commission
Recommendations
The Commission has sought to identify the fundamental institutional, political, and structural reasons
why regulatory barriers are so pervasive and so
resistent to reform. Based on this analysis, the Commission proposes 3 1 recommendations for Federal,
State, and local government and private action. They
are intended to be complementary and should be
viewed as important elements of a total package of
actions necessary for broad-based and effective
regulatory reform. I[f implemented, these recommendations will provide the legislative and administrative tools for a comprehensive program directed at
reducing regulatory impediments to affordable
housing.

The Federal Role: Stimulating
Regulatory Reform
The Commission envisions the Federal Government
as a vehicle for stimulating State (as well as local)
regulatory reform efforts. The Federal Government
must also set an example in regulatory reform by
reviewing its own regulatory system to remove or
reform those regulations that have an adverse effect
upon housing affordability.

Integrating Barrier Removal Into
Housing Programs
Federal housing legislation should authorize the U.S.
Department of Housing and Urban Development
(HUD) to condition assistance to States and localities based upon their barrier-removal strategies. It is
inequitable and a waste of taxpayers’ money to
continue to provide housing assistance to governments that choose to maintain policies that limit
housing affordability. Currently, HUD is severely
constrained from seeing that reform is carried out.
The 1990 National Affordable Housing Act prohibits
HUD from conditioning assistance based upon any
local policies, no matter how restrictive or burdensome they may be. This legislative prohibition
vitiates the requirement for a barrier-removal plan
and frustrates the purposes for which this Commission was created. The Commission strongly recommends its prompt removal.
The Commission believes that regulatory barriers
will not be diminished substantially unless and until
States become strong and vital participants in the
regulatory process. Therefore, the Commission
proposes that Federal housing assistance flowing
directly to States be conditioned upon the existence
of State barrier-removal strategies. In addition, the
Commission recommends that States review and
comment upon the barrier-removal strategies of their
localities. To encourage greater involvement in
regulatory decisionmaking, States that have barrierremoval strategies should be entitled to waivers of
certain Federal regulations that could increase the
supply of affordable housing.

Condition Assistance Upon Barrier-Removal
Strategies

I
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The Commission strongly recommends that the
Congress amend the National Affordable Housing Act of 1990 to authorize HUD to condition
assistance to State and local governments based
upon their barrier-removal strategies.

State

review

of Local Barrier-Removal Plans

The yommission recommends that States be
offered the opportunity and be encouraged to
review and comment upon the local barrierremoval plan of the Comprehensive Housing
Assistance Strategy (CHAS) mandated by the
National Affordable Housing Act of 1990.

Fededal Housing Assistance to States
I
The Commission recommends that the Congress
makd permanent the authority for both mortgage
revenue bonds and the Low Income Housing Tax
Credit (LIHTC). As part of such legislation, the
Commission strongly recommends that the gortion of each State’s allocation of private-issuance
bond lauthority used for single-family mortgage
revenue and multifamily housing bonds, as well
as the State allocation of LIHTC authority, be
contingent upon the State having an approved
barrier-removal plan as part of the Comprehensive Housing Assistance Strategy (CHAS)
required by Title I of the National Affordable
Housing Act of 1990. States without approved
barrier-removal plans would forfeit tax-credit
authority, as well as that portion of privateissuance bond authority that is used for housing
purposes; and that authority would be redistributed to States with approved plans.

Regulatory Incentives for States
The yommission recommends that a variety of
administrative and regulatory incentives be
provided to States that establish and implement
satisfactory barrier-removal strategies. Specifically, the Commission recommends that the
Administration establish an interagency Affordable Housing Regulatory Review Board to provide, in participating States, waivers of or
adjustments to Federal regulations to increase the
supply of affordable housing.

State Barrier-Removal Planning Grants
The Commission recommends that the Congress
enact legislation to provide States with funding
assistance on a cost-sharing basis for 3 to 5 years
to plain and initiate comprehensive programs of'
barrier removal and reform at both the State and
local levels.

Af6slrdable Housing as a Major
Federal Concern
As the level of government least affected by NIMI3Y
pressures, the Federal Government can demonstrai e
to State and local governments how to establish ari
effective balance between protecting other societal
goals and achieving housing affordability. To avoid
future regulations that restrict affordability, the
Comrnission proposes that every Federal agency
shoulid prepare a Housing Impact Analysis before
proposing any major new rule or regulation. The
Analysis would examine the projected impact of the
propased rule on affordability and any actions that
can be taken to prevent negative impacts.
The Cornmission proposes other actions with respect
to paperwork reduction, the Davis-Bacon Act, and
central city investment. With respect to the last
issue, the Federal Government should remove all
regulatory barriers imposed by racial discrimination
and past restrictive lending practices. It has at its
disposal powerful authorities-the Financial Institutions Reform, Recovery, and Enforcement Act
(FIRFLEA), the Community Reinvestment Act
(CRA), and the Fair Housing Act-that should be
used 1 o ensure affordable housing opportunities in
the inner city.
Finally, the Commission notes that Federal enviro Imental regulations that fail effectively to balance
environmental protection with other social goals
have i i direct impact upon the affordability of housing. To avoid such situations, the Commission
recommends comprehensive reform of both national
wetlands policy and the Endangered Species Act to
ensure proper consideration of housing affordabili ty

in the development and implementation of environmental protection policy.

Housing Impact A.nalysis
The Commission strongly recommends that a
Housing Impact A.nalysis be required of every
Federal agency before it promulgates any major
rule or rule revision. As an initial step, procedures for the Analysis should be implemented
administratively. The Commission also recommends that the Congress enact specific legislation
mandating such Analysis as part of the
rulemaking process.

Removal of Barriers to Central City Investment
The Commission recommends that HUD and the
Federal financial regulatory agencies develop the
means to ensure reinvestment in older urban
communities, and protect these communities from
racial discrimination in lending and disinvestment. The regulatory agencies should take
measures to make conventional mortgages as
available as those insured by the Federal Housing
Administration (FHA). More specifically:
(1)secondary market policy must include a firm,
unequivocal comniitment to end all forms of
discrimination; (2) HUD, as the regulator for the
Federal National Mortgage Association (Fannie
Mae) and the Federal Home Loan Mortgage
Corporation (Freddie Mac), should maintain and
enforce at least its current low- and moderateincome and central city requirements for Fannie
Mae, and extend them to Freddie Mac, and
should monitor these agencies' compliance with
statutory goals for investment in central cities;
(3) Fannie Mae and Freddie Mac should monitor
and work to ensure the availability of private
mortgage insurance on low-downpayment loans
of less than $100,000; (4) secondary markets
should expand into new kinds of products that
serve the affordable housing market and convert
affordable housing demonstrations, as they prove
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viable, to ongoing programs; ( 5 ) the Federal
financial regulatory agencies should vigorously
enforce the Community Reinvestment Act and
the Home Mortgage Disclosure Act; and, (6)
HUD and the regulatory agencies should ensure
that they are enforcing both the letter and the
spirit of current anti-discrimination laws, including the Fair Housing Amendments Act of 1988.

Amend the Paperwork Reduction Act
The Commission recommends that the Congress
amend the Paperwork Reduction Act to clarify
that it applies to all Federal paperwork requirements, regardless of whether or not these requirements involve the submission of paper to a
government agency.

Amend the Davis-Bacon Act
The Commission recommends that the Congress
amend the Davis-Bacon Act to: (1)raise the
threshold of covered projects from the present
level of $2,000 to $250,000, and (2) treat lower
income multifaniily housing as residential rather
than commercial property.

Reform Wetlands Regulations
The Commission recommends a comprehensive
assessment of existing wetlands legislation and
regulations to eliminate excessive or unnecessary
barriers to affordable housing while protecting
essential wetlands resources. More specifically,
the Administration and the Congress should:
(1)develop a wetlands definition, for purposes of
regulation, that protects critical environmental
resources, streamlines regulation of ecologically
low-value wetlands, and allows suitable development therein consistent with a goal of “no net
loss”; (2) mandate fair and equitable EPA guidelines that clarify rules on the availability of
12

alternative sites and that also allow for a reasonable period of time in which planning and the
search for alternative sites can be undertaken; (3)
adopt the use of public and private purchase as
well As incentives or compensation to maintain
wetlands that are privately owned; (4) develop a
clear and explicit long-range strategy defining
and implementing the “no net loss” policy; and
( 5 ) streamline and simplify Federal regulatory
authority and, under appropriate safeguards,
delegate Federal regulatory authority to those
States that have comparable wetlands
reg& ions.

Refodm the Endangered Species Act and
Regulations
The Tommission recommends a thorough review
of both statutory and administrative provisions
regarding protection of endangered species to
ensude an adequate balance between protection
and dther essential social goals. Specifically, the
Administration and the Congress should: (1)
establish a standardized peer review process for
the evaluation of data used in determining which
species should be placed on the endangered species list; (2) employ purchase, as well as regulation, with adequate compensation, to protect
species habitats; and (3) modify the regulations
govedning the development of Habitat Conservation Plans (HCPs) so as to ensure that affordable
housing and other important societal needs are
full weight in fashioning these agreements
and that a mechanism for the impartial arbitration of disagreements between affected parties is
inclubed in the HCP process.

given^

Wod~kingto Promote Affordable
Housing
The Federal Government can undertake a number of
admidistrative and programmatic actions to stimulate rdgulatory barrier reform. Most importantly,
when f federal, State, and local regulations limit
fundamental rights and protections, the Federal

Government has the responsibility to protect such
rights;. The Commission recommends that the Federal Government become an active participant in
seeking judicial review of excessive or discriminatory development controls and regulations.

Legal Review of Regulatory Barriers
The Commission strongly recommends that the
executive branch become an active and continu ing participant in seeking increased Federal and
State judicial review and scrutiny of excessive
and discriminatory development controls and
regulations through active legal intervention,
technical assistance, and participation as a friend
of the court.

Regulatory Reform Clearinghouse
The Commission recommends that HUD work
with and support organizations that currently
collect information on State and local regulatory
developments, such as the National Association of
Home Builders, American Planning Association,
and State and local governments, to create a
centralized, single-source database and clearinghouse for use by hiousing advocates, builders,
State and local governments, attorneys, researchers, and others in1erested in regulatory reform
and barrier removal.

Office of Regulatory Reform

Building Support for Regulatory Reform
The Commission recommends that HUD initiate
a cooperative program with public-interest organizations, industry groups, and State and local
goveimnents to build public support and consensus for regulatory reform.

The Commission recommends that the Secretary
of Housing and Urban Development establish a
separate Office of Regulatory Reform funded and
staffed to implement the Federal recommendations of this Report and to assist States and localities in initiating comprehensive programs of
barrier removal.

-

Increasing State Responsibility
and Leadership
Encourage Development of Model Codes and
Ordinances
The Commission recommends that HUD assume
a leadership role and work with government arid
privaite-industry groups, such as the American
Bar Association, American Planning Associaticln,
National Association of Home Builders, National
Governors’ Association, League of Cities, State
community affairs agencies, and others to develop~consensus-based model codes and statutes
for use by State and local governments. Specifically:,the Commission sees a need for a new
modrtl State zoning enabling act with a fair-share
component, model-impact fee standards, and a
model land-development and subdivision-control
ordinance.

-

If reform is to be achieved, the States must be involved far more extensively than they are now. All
States must assume increased responsibility and
oversight for the regulatory decisionmaking processes of their constituent localities.

Housing Affordability as a State Goal
All States should undertake an ongoing action plan,
at both the State and local levels, directed at barrier
removal. As part of such a strategy, States should
thoroughly review their existing zoning and landplanning systems and remove all institutional barriers to affordability. These include limitations or
prohibitions constraining the use of various housing
affordability options such as accessory apartments,
13
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duplexes, manufactured housing, and single-roomoccupancy housing. States should also continue their
ongoing efforts directed at building-code reform as
well as consolidate and streamline their own regulatory responsibilities.

ers affordable housing projects; State-established housing targets and fair-share mechanisms;
and requirements for a variety of housing types
and densities.

Foremost among State responsibilities is recognizing
affordable housing as a State goal and public purpose for which the police power is delegated to
localities. As such, the State has the responsibility to
ensure that all localities, as well as the State itself,
have comprehensive programs of barrier-removal
and zoning reform.

State Administrative Reform
Stated are in a position to ensure greater coherence
and rationality in the various administrative reviews
that aie required. They can simplify the maze of State
and ldcal regulations, and they can ensure that
regulations meet State goals, with minimum overlap
and duplication.

State Barrier-Removal Plans
The Commission strongly recommends that each
State undertake an ongoing action program of
regulatory barrier removal and reform at the
State and local levels. At a minimum, this program should include a comprehensive assessment
of State and local regulations and administrative
procedures, as well as State constitutional authority and enabling legislation. States should propose
a program of State enabling reform and direct
State action, as well as provide for model codes,
standards, and technical assistance for local
governments that are responsible for enacting
and administering development controls.

State Zoning Reform
The Commission strongly recommends that, as
part of their overall barrier-removal strategy,
States should thoroughly review and reform their
zoning and land-planning systems to remove all
institutional barriers to affordability. Reforms
that States should consider include: a requirement that each locality have a housing element
subject to State review and approval; effective
comprehensive planning requirements; modification of zoning-enabling authority to include
affordability and housing opportunity as primary
objectives; State authority to override local barri14

Encourage or Sponsor Conflict Resolution and
Mediation

I

The Commission recommends that States establish
or sponsor neutral third-party conflict-resolution
and mediation procedures to resolve conflicts
between developers and local governments, and to
remove barriers to affordable housing.

Streamlining State Regulatory Responsibilities
As part of an overall barrier-removal strategy, the
Commission recommends that States consolidate
and streamline their multiple regulatory responsibilities, for example, by giving authority to a single
agency, to shorten and improve both State and
local approval processes.

TimeiLimits on Processing and Approvals
The kommission recommends that States enact
legislation that establishes time limits on building
code, ~zoning,and other approvals and reviews.
Such limits should apply to State as well as local
development reviews, and should establish a legal
presumption of approval. The regulatory body
should have the factual burden of clearly demonstrating why the regulatory rejection was

appropriate and in the public interest. Unless the
locality made a clear and convincing case, a
permit or approval denial would be invalid under
the law. If the government did not act within the
time established by law, approval would be
automatic.

-
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version of the applicable model code without
technical modification; States and localities periodically review thieir codes to eliminate obsolete
or unnecessary prescriptive requirements; and
States and localities, private organizations, and
the Federal Government work to create a nationally recognized building-product evaluation and
approval system.

Setting State Standards
States can have a major impact upon the provision of
affordable housing by becoming active participants
in seliting standards and requirements for development regulations. States must also ensure that enabling legislation-the basic authority by which they
delegate regulatory powers to localities-guarantees
that local regulatory actions address the housing
need:$of all the citizens of the State and provide f ' x
maximum housing choice and opportunity.

Modular Code
The Commission recommends that a uniform
national regulatory program be established for
modular housing. This goal can be accomplished
either by an interstate compact or the enactment
by the Congress of preemptive legislation.

State Subdivision Ordinances and Standards

Provide Necessary Infrastructure

The 'Commission recommends that States either
enact a statewide subdivision ordinance and
manldatory land-development standards or, alternatively, formulate a model land-development
code for use by localities. Land-development
standards should be based on supportable data
and research regarding traffic usage, density, and
similar criteria. Standards could either be mandatory or serve as a model ordinance for use b;y
localities.

The Commission recommends that State and
local governments develop and implement necessary policy and funding plans to provide and
maintain adequale infrastructure in support of
affordable housing and growth. The Commission
recommends that States and localities employ a
range of financing tools to ensure that such infrastructure is available in a timely fashion.

State Impact Fee Standards

Continue Building Code Reform
The #Commissionrecommends that the substan tial progress made by State and local governments in reforming the building code regulatory
system over the past 20 years continue and be
accelerated. More specifically, the Commission1
recoinmends that: States adopt either the CAB0
(Council of American Building Officials) one- and
two-family code, or require localities to do so;
State and local governments adopt the latest

The Commission recommends that States enact
legislation establishing mandatory standards and
uniform procedures for imposing impact fees.
Such legislation should set forth criteria defining
the specific types of capital facilities for which
localities may consider fees and methodologies to
ensure that such fees are related and fairly proportioned to the need for the facilities and services generated by the proposed development.
The Commission believes that impact fees should
be used to fund only facilities that directly serve
or are directly connected to the house or develop15

ment on which these fees are levied. Impact fees
to fund general infrastructure improvements are
subject to abuse and are less efficient than targeted user fees and broader financing methods.

Significant change has succeeded only when effective coalitions of public, private, and nonprofit
organizations, employers, and housing activists,
recognizing the social and economic benefits that
can adcrue from affordable housing, find common
ground for political action.

Remove Regulatory Barriers to Certain Types of
Affordable Housing Options
The Commission strongly recommends that
States initiate actions to end discrimination
against certain types of affordable housing options, such as amending their zoning enabling
acts to: (1)authorize, under appropriate conditions and standards, manufactured housing as a
permitted dwelling unit under local zoning, and
prohibit local communities from enacting ordinances forbidding manufactured housing; (2)
direct that localities permit, under State standards, accessory apartments as of right, not as a
“conditional use,” in any single-family residential
zone within the jurisdiction, subject to appropriate design, density, and other occupancy standards set forth by the State; and (3) require
localities to include a range of residential use
categories that permit, as of right, duplex, twofamily, and triplex housing and adequate land
within their jurisdictions for such use. The Commission also strongly recommends that States
require all local governments to review and
modify their housing and building codes and
zoning ordinances to permit, under reasonable
State design, health, density, and safety standards, single-room-occupancy housing.

Working Together: Efforts to
Educate the Public, Build
Coalitions, and Convince Local
Policymakers to Dismantle
Regulatory Barriers
Ultimately, regulatory reform must occur in the State
legislatures, city halls, and county offices responsible for regulating the housing environment.
16

Educational Efforts on Affordable Housing

Concerned Groups and Citizens Should Build
Coalitions for Regulatory Reform
The Commission recommends that government
leaders and concerned organizations and individuals build coalitions to support regulatory
reform and affordable housing. Professional anc
civic organizations should examine the consequences of the NIMBY syndrome; private and
community foundations should sponsor studies of
and debate on regulatory reform; and government officials should join with private citizens to
address the implications of NIMBYism. Government, business, nonprofit, and educational leaders should take the lead in forming local
coalitions to translate public awareness into
support for regulatory reform and affordable
housing.

Employers and Others Who Benefit From an
Affordable Housing Supply Should Advocate
Regulatory Reform
The Commission recommends that employers
and other private industry leaders recognize the

importance of affordable housing and work with
housing advocates, local government officials,
and others interested in regulatory reform to
lower the barriers to affordable housing.

Local Governmends Should Initiate BarrierRemoval Strategies
The Commission believes that significant reform
of the existing regdatory system must become a
priority of local government if local as well as
national housing goals are to be achieved. The
Commission recommends that all local governnienls initiate a strategy of barrier removal. The
strategy should include a comprehensive and
systematic review of zoning, subdivision ordinances, building codes, and related developmentcontrol ordinances and administrative procedures to identify excessive, duplicative, or
unnecessary barriers to housing affordability and
opportunity. Locanities should consider many
reforms, including but not limited to: (1)providing adequate land for a variety of housing types
and densities; (2) eliminating excessive site-development standards; (3) reforming local property
taxes; (4) decontrolling rents at least for higherincome households; ( 5 ) developing one-stop pel-niitting; (6) providing for adequate infrastructure
to accommodate growth; (7) eliminating obsolete
and prescriptive building code requirements; and
(8) creating Housing Opportunity Zones.

significant and important as the recommendations
themselves.
The Commission proposes a comprehensive approach directed at all levels of government as well as
at private organizations. The approach includes
Federal incentives to encourage States and localities
to begin the job of restructuring their regulatory
responsibilities.

Dissemination of Commission
Findings and Recommendations
Release of this Report provides an opportunity to
present the issue of regulatory barriers directly to the
Congress, State and local officials, and activists and
advocates for housing affordability. As initial steps
in a long-term implementation strategy, the Commission proposes that HUD:
Immediately undertake a vigorous
dissemination and education effort on the
Commission findings and recommendations;
Request Congressional hearings on the
Commission Report; and

H Initiate a cornprehensive series of public and
private meetings with State and local
governments, the housing industry, and
national organizations to fashion a consensus
for regulatory reform.

Implementing Federal
Recornmendations

A Strategy for
Implementation
Recommendations for reform are not enough. Because barriers to affordability reflect basic political,
institutional, and social priorities that many comnmnities consider important, there is a great need for a
strategy for action to effect meaningful reform.
Developing and implementing such a strategy are as

Particular attention should be paid to ensuring that
the Commission’s recommendations for Federal
action are implemented as soon as possible. To meet
this objective, the Commission proposes the following strategy:

II Establish a unit in HUD to monitor
implementation;
0 Submit draft legislation to the Congress;
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Undertake targeted effort to educate Federal,
State, and local policymakers and the public
about the fundamental equity of the proposed
Federal reforms; and
W Take specific administrative steps to enable
the Federal Government to become an active
participant and advocate for regulatory reform.

Implementing State and Local
Recommendations
To assist in local regulatory reform efforts, the
Commission proposes that HUD provide essential
education and technical information to State and
local governments. Specifically, HUD should:

W Work with State and local governments,
nonprofit organizations, and others wishing to
undertake programs of consensus-building and
become a continuing resource to local efforts;
W Support local efforts by developing model
codes, disseminating information, and
organizing workshops, conferences, and other
educational activities;

W Work with State governments willing to serve
as laboratories to demonstrate innovative
solutions to regulatory barriers; and
W Give awards to exemplary local reform efforts,
and keep track of regulatory developments and
progress in the removal of barriers.
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Reform Can Happen
Development controls and regulations have a direct
impact upon where people live, how they manage
and uAe their property, what lifestyle and living
arrangements they choose, who their neighbors are,
and what their residences cost. If those controls and
regulations fail to address equitably the needs of all
citizens, if they provide benefits to some while
limiting housing choice and opportunity for others,
they Jiolate the public purpose in whose name they
are enacted.
Refodn will not come easily, but it has occurred in
some places and it can be achieved in many others.
The Commission has developed both objectives and
a plan1 for accomplishing them. If Federal, State, and
local governments adopt similar goals and plans, the
cost of housing will be significantly reduced, to the
benefit of millions of low- and middle-income
American families.
Althohgh regulatory barriers to affordable housing
have proven remarkably resistant to change. this
Commission is optimistic that the time is right for
compdehensive regulatory reform. Increasingly,
national and local policymakers, housing activists,
and others recognize that the private housing market
is not being allowed to generate its full potential
supply of housing. A balanced and comprehensive
strategy aimed at meeting national housing needs
must include the prompt removal of discriminatory,
exclusionary, and unnecessary regulatory barriers to
affordable housing.

